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PTSD PRESUMPTION; 90-DAY RULE SHOULD BE
REDUCED TO 30 DAYS & REMOVE THE
EXPIRATION DATE OF 1/1/2025
By Scott A. O'Mara

Timelines are established for employers to determine whether a worker’s injury or
medical condition is work-related. These timelines are set forth pursuant to labor
Code §5402, which provides that once an employer has knowledge of an injury or
medical condition which is claimed to be job-related, the employer has 90 days to
do studies and investigations to either validate or take issue with the injured wor-
ker’s claim.

After 90 days from the date the employer has knowledge of a claim, if no decision
has been made as to whether the claim is to be accepted or rejected, the claim is
then presumed to be job-related. This presumption, however, potentially is rebut-
table in special situations.

The 90-day window was re-evaluated relative to the advent of COVID-19 and its
widespread effects, and the determination was made to reduce the window to 30
days for COVID cases.

A very significant condition which impacts safety workers --- such as police offi-
cers, deputy sheriffs, California Highway Patrolmen, firefighters and other groups --
is depression. Legislation pursuant to Labor Code §3212.15 created a pre-
sumption that if certain factors exist, post-traumatic stress disorder (PTSD) is
presumed to be compensable as of January 1, 2020, subject to the provision
that the safety worker involved must have performed at least six months of ser-
vices (which do not need to be continuous) for his/her department. The verbi-
age used is that the PTSD developed or manifested during a particular period of
time, and the presumption will have application post-termination for a period of
three months for each full year of work in the given capacity, but not to exceed
60 months (five full years) from the employee’s last day of work in that capacity.
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Of significance, however, is the fact that the presumption pursuant to Labor
Code §3212.15 expires as of January 1, 2025.

The Rand Corporation — a non-profit corporate entity which is classified as a
“think tank” and does research and analysis regarding governmental and other
entities as to the services they provide and the economic impact and value of
those services — has issued a study which found that the benefits provided by
Labor Code §3212.15 for PTSD are justified by the work which police officers,
deputy sheriffs, California Highway Patrolmen, correctional officers, probation
officers, firefighters and other safety workers do.

The Rand Corporation found that .9% of claims involved PTSD affecting fire-
fighters, and .7% involved PTSD affecting peace officers, compared to .4% for
other workers. The study also noted the percentage of claims which were ini-
tially denied - 23.6% of claims made by firefighters; 27.3% of claims made by
peace officers; and 24.5% of claims made by correctional officers. The Rand
Corporation further found that PTSD cases were denied more often than claims
involving other compensable medical conditions, such as heart trouble, hernias
and the back.

The Rand study also evaluated the costs for medical and other benefits for each
group. There is a significant opportunity for the lowering of costs by evaluating
the threshold pursuant to Labor Code §5402, which allows employers 90 days
to accept or deny a claim of injury. If the threshold were reduced to 30 days, it
would force employers to place a priority on the evaluation of post-traumatic
stress disorders, which in turn would result in a quicker response in providing
the medical care needed to cure or relieve the effects of the PTSD, thereby
allowing workers to heal faster with less residual disability, and return to work
soonetr.

One “time bomb” which remains in Labor Code §3212.15 is the repeal of this
provision scheduled to take effect in January 2025. Repealing this provision
automatically is going to cause more residual impairment, more time off from
work, and many workers not recovering sufficiently to be able to return to their
substantial duties.

The presumption for PTSD in Labor Code §3212.15 is a very strong positive
move. At this time, it would be appropriate to re-evaluate the threshold of the
90-day rule and change it to 30 days to expedite care and treatment so injured



workers can improve more quickly with less residual disability and be able to
return to work sooner.

There is no question as to the horrendous exposures which safety officers have.
The sunset clause pertaining to Labor Code §3212.15 should be removed to
afford affected workers the continuation of medical care to cure or relieve the
effects of their PTSD.

A significant note is that safety workers --- whether they be police officers, dep-
uty sheriffs, California Highway Patrolmen, correctional officers, probation offi-
cers, firefighters or other safety workers -— are highly motivated, and the large
majority of them want to continue with their chosen careers which provide pub-
lic service to our society.

The presumption which exists regarding PTSD opens the door for safety workers
to have fewer residual problems, increasing the likelihood that they will be able
to continue with their employment longer. Moreover, the change from the 90-
day rule to a 30-day rule will expedite the provision of care to cure and relieve
injured workers from the effects of their injuries.
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NOTICE: Making a false or fraudulent Workers’ Compensation claim is a felony subject to up to 5 years in prison or a fine of up to
$50,000 or double the value of the fraud, whichever is greater, or by both imprisonment and fine.
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§3212.15.

[Repealed January 1, 2025] (REMOVE)

Applicability to certain state and local firefighting personnel and peace officers; “injury” includes post-
traumatic stress; compensation for injury.

(a)
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(d)

This section applies to all of the following:

Active firefighting members, whether volunteers, partly paid, or fully paid, of all of the
following fire departments:

A fire department of a city, county, city and county, district, or other public or municipal
corporation or political subdivision.

A fire department of the University of California and the California State University.
The Department of Forestry and Fire Protection.

A county forestry or firefighting department or unit.

Active firefighting members of a fire department that serves a United States Department
of Defense installation and who are certified by the Department of Defense as meeting
its standards for firefighters.

Active firefighting members of a fire department that serves a National Aeronautics and
Space Administrative installation and who adhere to training standards established in
accordance with Article 4 (commencing with Section 13155) of Chapter 1 of Part 2 of
Division 12 of the Health and Safety Code.

Peace officers, as defined in Section 830.1, subdivisions (a), (b), and (c) of Section
830.2, Section 830.32, subdivisions (a) and (b) of Section 830.37, and Sections 830.5
and 830.55 of the Penal Code , who are primarily engaged in active law enforcement
activities.

Fire and rescue services coordinators who work for the Office of Emergency Services.
For purposes of this paragraph, “fire and rescue services coordinators” means
coordinators with any of the following job classifications: coordinator, senior
coordinator, or chief coordinator.

In the case of a person described in subdivision (a), the term “injury,” as used in this
division, includes “post-traumatic stress disorder,” as diagnosed according to the most
recent edition of the Diagnostic and Statistical Manual of Mental Disorders published
by the American Psychiatric Association and that develops or manifests itself during a
period in which any member described in subdivision (a) is in the service of the
department or unit.

For an injury that is diagnosed as specified in subdivision (b):

The compensation that is awarded shall include full hospital, surgical, medical
treatment, disability indemnity, and death benefits, as provided by this division.

The injury so developing or manifesting itself in these cases shall be presumed to arise
out of and in the course of the employment. This presumption is disputable and may be
controverted by other evidence, but unless so controverted, the appeals board is bound
to find in accordance with the presumption. This presumption shall be extended to a
member following termination of service for a period of 3 calendar months for each full
year of the requisite service, but not to exceed 60 months in any circumstance,
commencing with the last date actually worked in the specified capacity.
Compensation shall not be paid pursuant to this section for a claim of injury unless the
member has performed services for the department or unit for at least six months. The
six months of employment need not be continuous. This subdivision does not apply if
the injury is caused by a sudden and extraordinary employment condition.

This section applies to injuries occurring on or after January 1, 2020.

This section shall remain in effect only until January 1, 2025, and as of that date is
repealed. Leg.H. 2019 ch. 390 (SB 542) §2. (REMOVE)

Notwithstanding Section 5402, if liability for a claim of P.T.S.D related illness is not
rejected within 30 days after the date the claim forms is filed pursuant to Section 5401,
the illness shall be presumed compensable. The presumption of this subdivision is
rebuttable only by evidence discovered subsequent to the 30-day period. (ADD)
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